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I have lgqdÈn¡ssd ü¡sllith thç SEC. BNÇ hæ cqmpbtned tlut someor¡c dld btk
þ the SE.Ç wiÌh the rêedt tl* tl¡e.SFÇ called & l¿*t !ælr to Fv ütr heill BAC
ms na$lhtlon ¡ Gfri type&al $,üi üÊlJscand toå*BACto eieÞfíæ
unege*dfy high losscs at ML Tüat said, I sannds l[G Eilc ekeatty lmdrs
som€ü{rlg ¡bor¡t rr¡fiat ts golng oa. S I ¡grec yoü drsdd qñß ñin the bmad ard
Enhthnouffiree, Iwüild aþo þt hirn k¡rsru ütat $É ü¡nk thb b õ maüer of
Ðçqqtç importance.and that BÁC ¡s wry sem'tive ãbor¡t thls. Blk has teør trvy
ttcþñ¡l h_tlp. past wi'h SEC enbremeni and vcry discrde about sharhg $perì,isory
lnb uve give him.
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H¡w rç co¡ryqæd anyürûtS b üre SEC rc the BAC sth¡ãüon? I rec.d
?n qryt!il _?!!t. !þlþw up $f fum.Eik S¡ili flr Frtdðycw{nu - he wilt
be attt¡e FRffrlYbsnoirow dendnq üre l¡slúabË mæfnõ rê tfte
@$CCPs, ild he yrarts b dffc qitb sec-me...Barcrt on-trl¡W. tre
þgip fpr¡l!ür[rg isqp.d tnbtdto gfiæ htm ûre b'm¿ q¡ürÈF, bif
þ!&rrc.dqgs¡rnntsdto ùcck to horfl ¡nr¡cñ (f aryth¡ng) trãs Þæn
sñaæd Yì'ül $e SEg..ffD(.
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$rùJrcù What rúe 6Jd do - mayôe

Dcar 8en,

Strong d¡scotnbrtwith thi¡ deal at the FDIC, br all of the rgason3 yru and I haæ dscussed, Also, I
understrnd lhom sffi f¡4 the ¡¡ize and compocillon of lhe pool l¡ st¡ll soñta,uhat up in the ak, so it ls
ditrcultfor us to evak¡ate llu adequacy of BoA,¡ l0 blllíon deducüüe. Haru is the 

-be¡t 
I üilnkwe can

do. Thg FDtiwi[ r¡r<a 2i?6 oroi udo i0 bition r"d ti;"r;fid;'*r¡;; wùü üre perçmrar¡r
of the dngÊncêd elscts cotn¡ng out of lhê krsured enlities. We wlll do the úBg slrare wllh înasury,
pro-na{a þUng 25 cenb lo lhe¡r 75 csnts for eadr do[ar of loss) and simlhdy rharu prc rate $¡¡ úic
prefcncd shares and wananlt brued by BofA as prmia. Wb rifi also amend Ure fiep program to
farüiþq Boff <lolng a gJarantecd cowrad bond deel, h,hðê almounc¡ng that urÊ ilril cntertain
appllcatbns ftom sürcr TLGP p1üdpe¡È to do ttrE sane. we wil uþri ln good failh wilh yuu,
Treasuy. BqfA and PlfrlCO lo determina lhs apprçrlate dêdud¡ble.

Lct me know if you ttdnk h¡s ¡rill lvorlc My board doss nol rvant to do this, end I dont thtrk I can
omv'tncê lhem b H<c þcaÉ bqroúd üle proporlbn of æseþ comlrrg oú oithe aeporitory hsütrtions.

Shcila

Ps Readlng lhe Þm sheet I th¡nl( üê FRB has ably covcrud it¡clf on he Eil dsk you guys are
þûEh!
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I fi¡nk lÞ b r¡onþd about siockholder lawsuiÈs; knors they dkl nd do a goorl lob of due diligence and the
ls$¡es fadng ha company arð fina[y hÍdng home and he b utoried aðout ttis orn þb after aÍtir€ looee

lots of verygood p€opþ.
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Kevin
Warch/BOARD/FRS

1212912008 12:58 PM

To

cc Donald L Kohn/BOARD/FRS@BOARD. Michelle A
SmiIh/BOÁRD/FRS@BOARD, Scott
AlvarezlSOARD/FRS@BOARO

BofA

Ben:

Spoke with BoA folks this morning, mostly Joe Price (CfO) Tl1E seem to have taken
oh board some of the ideas we diicussed with them iast weeÇ but did not instill a

ton of conf¡dence that they have got a comprehensive handle on the situation. Their
u¡"*r, however, are evoþíng towãrds asking for some relief to parent co in add¡Uon

to ML.

ML: They proposed mix of govemment capitq! (common-like, non-voting eqq¡ty)..
plus asset i^rri,p ($t+Oen) wTtn 'Tìll the whole'lat ML fo¡ the "good. o{ ltte sy.:tFf".
bost of govemmènt support here will need to be negotiated here, but they think
úrev are-entitled to som'e favorable terms'because they have agreed to go forwarcnãi áre-entitled to som'e favorable terms'because they have.ag.reed to g^9 fgrry¡d
to Ëbsing. I renrinded them that they.are the ones who would look equålly bad in

-eyes of rñarket and regulators if they chose to terminate transaction. T

respect to BoA, they now propose reducíng dividend PlYÇuj to
*ot.. W¡ttr respect to capital raise, they want to target all-in-capital
\rtion to 3 to 3.5o/o, which seems like a total capital ra¡se of

\*seruing as backstop in event they couldn't raise capital

ML: They proposed mix of government capital
(common-like, non-voting equity) plus asset
wrap ($1+O Bn) with "f¡ll the whole" at ML for
the "good of the system". Gost of government
support here will need to be negot¡ated here,
but they think they are entitled to some
favorable terms because they have agreed to go
forward to closing. I reminded them that they
are the ones who would look equally bad in the
eyes of the market and regulators if they chose
to terminate transaction.



MEMORANDUM

TO: ScottAlvarez

FROM: LegalDiv. Atty

RE: Material Adverse Effect Clauses in Merger Agreements

DATE: December22,2008

Backsround and Discussion 
I

A'tnaterial adverse effect'or "material adverse change" (collectively, *MAE") clause in

a merger agreement is a mechanism to allocate risk among the parties between the time ofthe
agreementis execr¡tion and closing o_f the transaction. MAE clauses are present in some fashion

in virtuatly every merger agreementz and generally provide that, ifthe tårget suffers a MAE
between orecution and closing, the acquiror can termin¿te the agreement without being liable to

the target for breach. The parties usually spend a great deal of time negotiating over what

constitutes a MAE, with the acquiror prefening a broad definition that allows maximum

floribilþto walk away from the deal and the target prefening a narrollt definition to ensure

closing. Despite being so heavily negotiated, definitions are often framed in broad, vague terms

and inólude large carve-out provisions,s leaving it up to the courts to decide whether a MAE has

occurred in the event of a dispute.a In making that determination, courts generally preferto look

at each case based on its specific facts an4 as a result, there is gg definitive test or standard for
determining "materialþ." Nevertheless, three decisions issued bythe Delaware ChancgV Court

over the last several years provide a framework that can be used to assess MAE clauses." The

framework consists of certain general principles and several specific factors that may be taken

into account in determining whcther an MAE actually occurred.

A. General Hinciples

In anaþing any given MAE clause, a Delawa¡e court will likely follow at least four
general prÍnciples:

I This discr¡ssion is based on swcral law rwiew and legal articles and my own analysis ofthe reler¡ant case law.

2 Such clauses usually are found in the representations and warranties and then "bnought doun" to closing in a
..bring..down" conditiôn that requires the continued accuracy of representations and warranties as a condition to

closing.
3 Frequent carrre-outs includc declines in the overall economy or inthe reler¡ant industry (sometimes with fi¡rthcr

carve-outs for declincs that disproportionatcþ impact thc target), adverse weatlrer, political, economic or general

business conditions, and changes in applicablc lalvs, rules, regulations, or GAAP.

a There is some speculation that, as a result of recent credit market turmoil and adverse economic conditions, an

increasing numbcr of ac,quirors will attempt to rely on MAE clar¡ses to back out of mcrger agecmcnts.

5 These tfuee cascs are summarized in the ncxt section ofthis memorandum.
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l. The court will first consider whether the alleged MAE was included under the
MAE clause. If sq the courtwill then considerwhetheran MAE actually occurred.

. Only if an MAE actually occurred will the court consider any carr¡e-outs.

2. The court will employ general contract law and look first to the language of the
MAE clause to determine the parties' inte'nt. Ifthe language is ambiguous, the court will
then look to orüinsic evidence of intent. More often than not, Delaware courts find the
language ambiguous.

3. The court's inquiry will líkely be q fact-intensive and involve close scrutiny of
the parties' negotiations before orecutingthe agreement, aswell as the parties' conduct ,

while the agreement was in effect and following its termination.

4. The party alleging the MAE beans the burden of proof in establishing that an
I\{AE occurred.ó This is a very heavy burden, as no Delaware court has found an MAE
to have occurred in the conteirt of a merger agreement.

B. Soecific Factors

A Delaware court may also take into account several specific factors in determining
whether an MAE actually occured:

l. Where the acquiror is alleging the MAE, the court will consider whether
(a) unknovun events (b) substantially threaten (or threatened) the overall earning potential
of the target (c) in a durationally signifìcant manner. The court will not find'an MAE to
have occured unless all three prongs are met.

2. The court will likely take into account what the parties considered otnaterial" to
the transaction. For enample, the parties may have included specific financial
benchmarks or criteria in the MAE clause or related pnrvisions that the court may
consider indicative of materialþ.

3. The court may consider the acquiror's purpose in acquiring the target (gg. short-
term invesünent or long-term strategic merger).

4. The court may focus on whether the alleged MAE could have been handled by a
specific contractteirn (e.e.. whether an acquiror alleging aMAE could have protected
itself against the event through an expliciq specific representation orwarranty from the
targeÐ.

5. The court may also look to the commercial contort ofthe alleged MAE (g.g.
whether declines are in a sore or a secondarybusiness líne).

t Of course, the parties remain frce to allocatc the burden othenvise in the agreement and any zuch allocation wÍll
govcnl.

BOG-BAC-ML-COGR{00 I 12



6. The court will likely anal¡ze the size, impact, extent, and historical context of the
alleged MAE. For example, if an acquiror alleges that a decline in the target's earnings
constitutes an MAE, a court wíll likely look at the absolute and proportionate amount of
the decling as well as the decline in the bnrader contort of the target's historical
earnings.

7. Finall¡ the court may consider wtretherthe party alleging the MAE has any
alternative motives for attempting to exit the transaction, as well as whether the MAE
claim is reasonable and in good faith.

Summan¡ ofMAE Clause Case Law

Until mid-2001, courts adopted an expansive approach in determining whether an event
rñ¡as a MAE, with IvÍAE clauses being viewed primarily as protection for buyers. Courts
generally applied a'teasonable buyer" standard and the key consideration was whetherthe event
would impact a rcasonable buyer's decision about moving forward with the transaction. The
events that cor¡rts found to constitute MAEs included declines in eamings, operating losses,

reductions in incomen and general economic or business conditions that had a disparate impact
on a company compared to the economy as a whole.

In June 2001, the Delaware Chancery Court decided In re IBP Shareholders LitieationT
and dramatically changed the MAE clause playing field. At issue was a MAE clause in a merger
agreement between Tyson Foods lnc. ('Tyson") and IBP, Inc. ("[BP'), the U.S.'s largest poulüy
producer and beef supplier, respectivel¡ that defined a IVIAE as "any event, occlurence or
development of a state of circumstanccs or facts which has had or rcasonably could be expected
to have a MAEI ... on the condition (financial or otherwise), business, assets, liabilities or
results of operations of [IBP] . . .'8 Following the e:recution of the merger agreement in January
200L,IBP suffered large quarterly losses and had to restate its financials. Tyson sought to
terminate the deal, arguing that termination was justified because IBP's financial diffrculties
constituted a MAE. IBP filed suit to specífically enforce Tyson's performance.

As an initial matter, the court said that a party "ought to have to make a strong showing
to invoke a [MAE] exception to its obligation to closg" thus placing the burden of proof on
Tyson. The conrt then considered whether an MAE occun'red, looking f¡rst to the language of the
MAE clause to determíne the parties' íntent. Since the language was ambiguous, the court
looked to extrinsic evidencg concluding that the I\{AE clause had to be'tead in the larger
context in which the parties were transacting."

The court then promulgated the following framework for determining whether a MAE
occurred: MAE clauses arre "best read as a backstop protecting the acquiror from tnbtovtn
events that substantially threaten the overall earnings potential of the target in a duratiorulbt-
significant mannei" (emphasis added). The court stressed that this framework is "heavily

7 lgg A.Zd 14 (Del. Ch. 2001). The court applied New York contast law in this case, but subsequently adopted the
same reasoning in applying Delaware contact law. See Frcntier Oil Comoration v. Holly Corporation. 2005 Del.
OL LEXIS 57 @el. Ch. 2005) (unpublislred)

E The MAE clar¡se had no carve-outs for the adverse effects of economic or industry-wide conditions.
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influenced by [a] temporal perspective" that requires materialþ in the context of a merger to be
assessed in relation to "the longer-term perspective of a reasonable acquiror." Appþing this
framework to the facts of the case, the court carefirlly scrutinized the matters that IBP and Tyson
reviewed, discussed, and decided to include in the MAE clausg and focused on Tyson's actual
and subjective knowledge ofthe risks involved in the transaction and on Tyson?s objective in
acquiring IBP. The cour(found that Tyson had access to IBP's historical financial dat4 which
showed that IBP's business was cyclical in nature and subject to shong swings in eamingsn and
that the duration and degree of IBP's quarterly losses were not sufficiently material to threaten
IBP's long-term prospects. Accordingly, the court concluded that IBP had not suffered a MAE,
and that Tyson could not terminate the agreement on that basis and must specifically perform its
obligations.e

The nent significant development in MAE case law occurred about four years later, in
April 2005, wtren the Delaware Chancery Cot¡rt decided Frontier Oil Comoration.lo At issue
was a MAE clause in a March 2003 merger agneemeirt bctween two peüoleum oil refiners,
Frontier Oil Corporation ('Frontier') and Holly Corporation ('Holly''). Underthc clause,
Frontier represented that 'there ar€ no actions, suits or proceedings pending against Frontier
...other than those that would not have or reasonably be expected to have, individually or in the
aggregate, a [MAE.]" MAEwas defined as "amaterial adverse effectwith respectto (A)the
business, assets and liabilities (talcen togcther), rcsults of operations, conditions (financial or
otherwise) or pro. spects of a party..."ll Frontier filed suit claiming that Holly repudiated the
agreement and Holly countered that Frontier brcached its representation that certain litigation
'lrould not reasonably be expected to have" a MAE.

The court began its analysis by specifically adopting the framework articulated in In re
IBP Shareholders Litiqation. deterrrining first that the burden was on Holly-the party claiming
that an MAE occurred - to prove (by a preponderance of the evidence) that Frontier had suffered
an MAE. The court then engaged in a fact-sensítive inquiry to assess Holly's claims that that the
risk of adverse results in the litigation and the costs of defense would have, or would reasonably
be expected to have, a MAE on Frontier. The court concluded thatthe risk of adverse rezults
was speculative and that Holly had not shown that litigation costs would have "a iignificant
effect ifviewcd over a longer tem." Accordingly, the court concluded that Holly failed to meet
ie burden.

More receirtly, the Delaware Chancery Court decided Hexion Specialtv Chemicals. Inc.
v. Huntsman corp;tl At irro"lvas aMAE d*r in amerger@orion
Specialty Chemicals, Inc. ("Hexion") and Huntsman Corp. ("Huntsman'), two large chemical
companies, that defined a MAE as "any oocwlence, condition, change, event or effect that is
materially adverse to the financial condition, business, or results of operations" of Huntsman.

e It is worth noting that thc merg€r agreement did not provide for specifc performance as a rernedy.

to 2oo5 Det. ch. LÐfls 52.

ll The clausc had carvc-oub for "general economic- rcgulatory or political conditions or changcs therein in the
Unitd Sffies or the other counûies in which such party opcrates," flustuations in financial markets or conditions,
and "changes in, or cvcnb or conditions afrecting, the petoleum refning industry generally."

12 2008 Del. ch. LExs 134 (Det. ch.2008).

4
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Carve-outs included "any occurrence, condition, change, event or effect resulting from or
relating to changes in general economic or financial market conditions" or that affects the
chemical industry generall¡ except to the extent such occurrence, condition, change, event or
effect had a disproportionate effect on Huntsman as compared to other chemical industry
participants. Hunünan's furancial performance dramatically declined following the execution of
the agreement in July 2007 and Hexion filed suit seeking determinations that Huntsman had

suffered a MAE and that Hexion was not obligated to perform its obligations under the

agreement. Huntsman countered that Huntsman breached the agreement and sought specific
performance.

The court began its analysis by reaffirming that Delawaré courts applythe framework
established in In re IBP Shareholders Litieation in assessing MAE clauses, and went on to
explain how that framework applies when the clause at issue includes carve-outs. More
specifically, the court reiterated that the burden of proof rests on the party seeking to orcuse its
performance based on the existence of an MAE and that an MAE results only where unknown
eveirts substantially threaten the overall earnings potential ofthe target in a manner which
persists into the fiiture or is "durationally significant." According to the court, carr¡e-outs are to
be considered only if the court first finds a MAE actually occurred. Once an MAE is

established, the MAE may be compared for proportionality to changes in the industry to see if
the MAE should be carved out.

Applying the framework to facts of-the case, the court concluded that Hexion had not
met its burãèn of proving a MAE occurred.13 The court, like the court in In re IBP Sharçholders

Litieation. emphasized that, forthe purpose of determining whether a MAE has occurred,

changes in a company's financial condition must be examined in the context in which the parties

were transacting. The court pnrceeded to closely scrutinize that context and concluded that a

short-term decline in earnings, such as that experienced by Huntsman, does not suffice to inïoke
a MAE clause without the expectation that'þoor earnings rcsults ... [will] persist sþificantly
.into the fritulr." la The important copsideration, according t the court, is '\rhether there has been

an adverse change in the target's business that is consequential to the company's long-term
eamings powerover a commercially reasonable period, which one would expectto be measured

in years rather than months." The court concluded that Huntsman had not undergone such an

adverse change and, therefore, had not suffered an MAE. Accordingly, the court declined to
reach the question ofwtretherHuntsman's performance utas disproportionately worse than the

indusûy as a whole. The court ordered Hexion to specifically perform its obligêtions under the

agreement other than its obligation to closeo which the ageement did not allow Huntsman to
specifically enforce.

t3 The court pointed out ürat Delaware courts have never found an MAE to havc occurred in the contsrt of a merger

agreement.
ra In , Memorandum and Order, No.l7-2137-IJ;(m) Genn. Ch. Ct. filed Dec.

27,2007),the Tennessee Chancery Court considered a MAE clause similar to the clause at issue in Hexion Specialtv

Chemicals. The courÇ relying hcavily on In re IBP Shareholders Litigation, ultimately concluded that no MAE
occurrcd and ordered spccific performancc. In so doing, howwer, the court said that a MAE could occq in a span

as short as three to four months - a departr¡re from the Delaware decisions.
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address deleted

lWmæ 02:14 PM

s".ü At*rää"0"'"*
Kerrln WaEtì, , Räridall S

Kro*ner¡Address deleted Donald L
l6hn/ r¡m¿dÈ---'--, Deboråh P
Ba¡þy/

BAC

to
6C

SubJed

Had a good convercation with lewis Just now. He confirms hÎs willingness to drop
the MÑC and to work with the gorerñment to develop whatwer q¡PPg-rt p9cf,age .

might be rrceded fur eamings announæment dates afound Jan 20. We dlscussed
hifcommon €qutty issue. lñ/e agreed tfrat having a s¡gn¡ficant amount of TARP
capibl in the fuçní of common was not an ídeal solution, gfvg!_üe o-ïvnership 

-
¡m'pl¡raUors. But r'ìre agreed bth to think about possible sol_ufn¡9 (e9r3 govt
bail<tup of a capital ràise, govt comrnon with limited conbol rights eh.).

He had a question whidr I willaddress to Sofr (also b Debonh). He sald he rpw
fearc laursri¡ts frorn shareholders for NOT inroking the MAÇ g'wen the defrerioration
at ML I dont think tfrafs very l¡keV and sald so. Horever¡ he süll aslad whether
he could use as a deúense that the govt ordered him b Proæed fur qystemh
reasons. I sald no. It is Eue, howe'ner, that we have done analyses that i¡tdicate
tlrat not golng throrgh with the merger would pose important ñsks to BAC ¡tself.
So here'lmy question; Can ttre superviærs formally advise him that a MAC is not in
the best ¡nUinÅt qf his ompany? Ìf we did, could he ciÞ that in de'Ènse if he did
get sued for nd prnsuing a MAC?
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lttmc
1o:
Sútcßù
D.ttr
ErE'Ibd

sülöc¡ll
RÊ fu BÂE

r?tztl?lÙæ ll:08 Al{

lFiliih?h.,',Ëf ßr¡5.$iß,i3iH}'ifi,É'åi'å,if fl ffiF*äåTffi*Jå
isaretüãnã souñ¿nessj ór tris æmõanyr. I think this is renpte_and g9 tftis que*ion

t"y Ëtii,tt'acaäË';n¡c,'b,iãñvwàVi vltrat Y"ot¡ld-be wPry with a letbr, ryJ ¡n
äd\,ärùtor;t't3at¡õ'but'rf råôuå;Þd by.the d{ense in ürg litigat¡99.P_9tr.ffi
üdiõü ¿fity'¡i*p'iortÃi üte-safet!, and soundness ese tur proceed¡ng witñ the

merger an¿ tirat wd öommunicated that b l¡wis?

Y Smtt Alrrarefddress deleted

Mr. chairman,

Shareholder suib against management br declslons llkethis are more a nuisanæ

ütñ-$¡d;sfrii. Cdurts w¡ll apply a obusiness judgmenfl rule that allows . .

däagernend wi¿ã á ¡iãedon-ö ¡íráre reæna6le business i u$ TFIF -11! 
se^ldom

holds-nranagernent liable fur dedsions tfiat go bad.. Wihess Bear Stearns. A

ä¡t+*d,IôüË.ü*îtåi-åêint seem to be ñe one Lewis is tucr¡sed on is related b
ãËdôsñel- I'ràñágéñãnÈmåy be o(poseq if it doesn't ptrperly dlsdgP_information
that 6 ntfuerdi 6¡;Ëiots:'Tnére ãre also Sarbanes:Otiey çqui¡en¡enÇ.$at the

il;åêment aerüfv ihe;-auarcy of various financ-nl reports. Levrris should be able

Ë-õtñlv-wfth ;ll 
-tirÆ 

reportin'g and certifieation requirements whi le also

*rãáäs 'UrÉ 
aeat H¡s-ñenUã fiability here will be--wheürer hq l*tg.^Ql_

reaËõnat;lü s¡iõuU tràve ktìou,nìt the rnagñiurde of the l'îL losses when BA made its

aËüdå ölËt tfr'è-*rar*óláei voæ ón the ML dæl in early !99mþr., I'm sure

hi¡avuytrs wdi mudt involved in tfrat set of disdosuresand Lewis was cleat þ us

täãi fre ¿¡ãnt trear about tñe increase in losses Ull recendy.

Ail that said,I don't think iËs neæsary or appqF¡aÞ tur !s to glve !9y'Þ_q !.ret
along the liries he asked. Frst, we didn't orde¡ him to go tuiward-we s'.mPry

exólã¡nø óur vneuß-oñ wnat Ure rnarket rcaction wouldbe and lefr tte dec'sion to
h¡;ñ. 

'Seænã; 
inãlàng aìardìecis¡ons is ry-hat he gets pid.f.or..a¡{ ott[ hejg-s the

n¡li inhrmaüon neeàäi o-mala the decision-so-we ihouldn'ttake hlm offthe hook

by appearing to take the decision out of his hands.

Let me knorry if pu'd like any more info on this.

SaoË

ffi.nruoo'"ssdeleted

tzl?3lZffi 10:18 Atl

To

cc

Subjed Re: Fw: BAIC

address deleted

address deleted
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preliminary, conffdential views from scott and me (see note below plus attachment) without

benefit of sup and reg staff inPut

--Sent from my BlackBerry Wireless Handheld

Frrm: Kevin Warsh
Sent: l2l2Ll200812:42 PM EST
To: Kevin Warsh, Chairman's email address redacted.

Attached please find some discussion points that Scott and I iterated ovemighL -Obviously,
iiã-àCùàf talkers will depend significantly on what we hear f¡om our Staff this afternoon.

Great work on de-escalating BA, the more time we have the better.

It ¡s key that we understand how December is faring for BA'9 comparable bgnk¡' .It ls also

critical to understand BA's view on dlsclosure requirèments (e.9., 8-K), particularly whether

iñãirtoù¡¿ need to dlscuss pro forma financials if and when transaction is consummated in

nÈi weef of January. If théir first disclosure is at time of Jan 19 earnings announcement,

then we can better evatuate the prospects for a private capital raise by the company in the

new year.

Thanks

Kevin

BOG-BAC-ML-COGR-00026



Thanks, Kevin. Yesteday I sent you, Don, and Scott some lho-t¡ghts.oL hoy-!o. , .-
sfuctuie the Fed's particiþation in wraps. As we plan for this, [! wor¡ld be helptul to
fnãw wñetner my ¡äea (uitr¡ctr is meant to insulate monetary policy from these

deals) or something like it is feasible.
V Kevin Warsh/BOARD/FRS

l(euin
Waruh/BOARD/FRS

1212912008 12:58 PM

To

cc

$¡bject

DonaH L Kohn/BOARD/FRS@BOARD, Míchelle A
Sm¡th/BOARD/FRS€IBOARD, Scoü
Avarez/BOARD/FRS@BOARD

EofA

Ben:

Sooke with BoA folk this mom¡ng, mostly Joe Price (CFO) They seem to have taken
;ñ-Ëàa;ä somå of ne iJeas we díftussedwith them hst weelç but d¡d not instill a

iú-of confidêñce ttrat they have got a comprehensive handle on the situation. Their
v¡o,,æ, nõwerær, are evolving towãrds askinþ for some relief to parent co in addition
to ML.

ML: Thev orooosed mix of qovemment capital (common-like, non-vo!-It9 equ¡ty)..

biuä dtiãt iräp tçt+Oen) wi-th 'Till the wh'ole" dt mt fo¡ the "good. of the system". 
.

õost ãf gòvem'inèirt supóort here witl need. to be negotiated here, b'* they.qtil! .
thev arelentitled to som'e favorable terms because they have agreed to 99 Qrw3ld
to ilosinq. I reminded thern that they are the ones who would look equatty bad ln

èyes of ñarket and regulators if they-chose to terminate trarsaction. T

parenh with respect to BoA, they now-propose reducing dividend p-aygs t-o--*-.
"nominat" arnount'.. WÌth respect to capiÞl ralse, they Yaft !o qrget.a¡l-in-capit¿¡l

raise that takes TCE ration to 3 to 3.5o/o, which seems like a total cap¡bl ralse o1.- 
.

Siã:tS Bn, with govemment serving as backstop in event they couldnt nise capital

tfre-nsãUes. n"Í'¿ also like asset ñrap of abou! $50 Bn folBoA assets "that are

¿ómpãr"ble to' tíL. ,On BoA pieces, récognize that terms of govemment support
would be more expensive.

They would hope to announce comprehensive package with our support on Jan 20

(happy inauguration day, mr. president).

¿ion and I are talking with Fed staff plus OCC plus T¡eas.tomonow aftemoon, and

ãttói¡ld ñrv" better view of way forwärd afrer that BoA is going t9 talk with Þ<ec

Committæ of its Board on Weðnesday, and I told p¡ice IT give him some

preliminary gu¡dance bY then

Thanla

BOG-BAGML-COGROOO2I9



Wal'h/BOARD/FR¡¡

L2l30l2æ8 07:30 PM

€,ir¡üùrr Edád.r 
/SOARD/FRSGIBOARD)

Donald L I(ohn/BOARD/FRSGùBOARD, Scott
AIyù€Z/BOARD/FRS@8OARD, Miñelþ A
SmÍth/8OARD/FRSIB@ARD, Bdan F
Madigan/BOARD/FRS@BOARD

BofA

to
cc

SubJect

Ben:

Don, Scott, and I engaged in long conference calls today (including 
.

Dusân/OCC and McCormi4f[reaã) along two tracks (BofA and Btoa(er
Finãncials). We are thinking about pacliage for BofA/ML that is likely
to be "briäge" to the broader TARP tranche II Geithner caper.

On BofA, we are gett¡ng closer to get our hands around the asset
pools (ldrgely but not e¡dcusively resident at ML) of which we would

þrovidè sõmå ta¡l risk protectiori. Looking at other models or risk-
iharing (as you suggeíted) other than Citi and with an eye towards
replication.

We are also wrestling w¡th capital raises by BofA with various types of
support from the official sector. Knowing the markefs willingness to
fuñiJ BofA following January 20th big bang announcement remains
tough question that we are unlikelyto get ftrmer grip on until end of
noct week. Finally, we engaged in discussionsamgng us regulator
tyoes and witfr nifn todaybñ what their new dMdend policy should be
(âtcord that dividends wóuld be "nominal" -- debate what that means)

I spoke with BofA CFO today and tonight. Tlfy just finished a meeting
w¡ttr the ftecutive GommiEée of the tloard. Board unde¡stands our
views that they slrould close ML in everyone's intercsb and that we
are working in-good faith to struch¡re a tansactiori that works for
them and ihe g-overnment. To that end, however, Boads don't tend
to like relying ón good faíth and its associated ambiguity.

So, Ken is going to call you (at his Board's be_hest tomorrcw) to
reáffirm thé unãerst¡ndíng ybu have. I think your responsê'should be
as balanced it was the otñer day - (Scoü can help) - perhaPs

someth¡ng llke nWe believe it isln yòur interest to close ML and we will
continue io work with you consür¡itively (as we have the last few
days) to achieve an ot¡kome that works for oreryone..'.ourterms are
not ¡ñtended ùo be punitlve...nor are they intended to provide BofA
witr a gifr courtesy of the official sector." Ken mqy also raise his
farorite perennial issue -- that is, is the Richmond superuisory team on
same paþe as the Board. Richmond staff was on our call today, but
prior ùe call, it sounds like they may have threatened a litüe more
Ûran ideal oñ need ùo get rid of dividend and fast - I told Price sys;tem

will be making joint determination.

Ken will also be calling Hank and perhaps Ïm.
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Frú:
lbB
GG
$btCÊ
Drb:

lkvlñUlbrgr

DqEUIJrobûr Ë8tilÊÂ58!ù,
rdA
l2J26lz'fl8 1l:01 A¡.1

Don ard i did onference calls with Sbfffrom Boad, Ri'dtmond, NY on sihtltion on
Wednegay. St¡ll seems to be consefìsus that that problems are more significant
than ML alone.

We are ronvening w¡üt our guys again on-Tueday to disa¡ss in mole detail
stnwman proposaË that deal-wih Ml-L problems predominandy.and a mg[e
áqqrs$ve'caée that deals wiBr BoA/MÈ together. KeV to our ultirnate determination
vrñfOe market perceptions (that is, will ma-r*ee see problems bepnd ML.-
oart¡ãÈrlv o-¡vén relåti¡elv iow levbb of tangible ærirmon equlty at parent). To tl¡at
bnd, we aie-working on mix of dlstressed asset ñres and capFl hjections thgJ may
divé¡ge from C¡ti mfrel, For o<ample, we are conside¡ing a süucü¡re where the
GoÌreñnent ú badctop funder or þrovides capital matdr-for prirate caPital raise ry
BoA.

I spoke with Joe Frice €FO of BofA) several times in last couple of dala' urging
Urém O think witr forcÈ and speed-during our IiHe window of seemhg calm in ne<t
vìreek I asked him and h¡s tealm to have-theîr own velsion of stawman proposal for
uJrc cons¡¿er by next fues¿ay as well. They lqed !o talce more ownemhip of
JiU¡át¡nn. Also, époke witfr Duþan and McCorm¡ck Pugaq's sffi willbe working
wim ours O fu'rtlier evaluaüe p-ro forma entity and altematives for ænsidemtion on
Tueday. Wll continue to keep Treas postetl

Sepantely, Don's continuing to lead discttssion about broader r¡ses of TARP and
óUier ÙSé'Ac¡¡¡ties wiür Tinifor Jan 20 and beyond. His group (induding NY Þd) is

reconvening Monday to discr¡ss.

Thanks

Kevin
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Fûa¡:
To:
5r¡ldcct:
O.t :

lìeboãh P Ê¡¡bi,

UÂü&Ðd; Sooel-cqE
Re: 8ÅC

rzf¿01æÛ8 0rJ2 Plr

talking on these Po¡nts.

the Blackberry of Deborah BaileY

Message --.-Àlfriend
/20/2008 12:34 PM ESl

h Bailey; Roger CoIe
BAC

in January. Your thoughts

e very prel¡m¡nary thoughts on ge$¡ng a pound of flesh out of
s. ShäúH we do ttr¡s as-ært of Í\e agreernent to bail them out or
let them know that we wÍll be contacting them with a bard

Mac, if we need to do something I think we will look at
ttr¡ní< that it would be done with a series of actions inclr

dividend, some supervisory action (MOU) that corcrs
think management should be dqwngnde!' no rnore ¡

caoital. freq-uent meetings with the Eoard,etc. It willtcaoital. frequent meetÍngs with the Eoarcl,etc. It wir

always had'my doubts about the quatity of the due
deal.'Dor¡'t forget they paid a preririum- How do you

for hqlp? This will not go over well at all. /

tÉsEftvE tAflr 0f R¡cHllollo
|mt.lfll*.fllllt

Lisa A ltfitte/RIGIÆRS€lFRs,
Sàcy L

Some very preliminary
thoughts on getting a
pound of flesh out of
Lewis. Should we do this
as part of the agreement
to bail them out or just
let them know that we
w¡ll be contacting them
with a board
resolution/mou in
January. Your thoughts

Personally I think management
should be downgraded, no more
acquisitions, raise some "real"
capital, frequent meetings with the
Board, etc, lt will definitely a price
to pay. I always had mY doubts
about the qualitY of the due
diligence they did on the ML deal'
Don't forget they Paid a Premium-
How do you pay a Premium and
now ask for helP? This will not go
over well at all.

funds (shortterm



Eric
ftcserrgrenlgt5f FEs

ûUl6llote Û1:?e Pl'T

To

te

Subjeet

Rir¡ f Fr*ctorlBtÅf{ÐlFRg

tona[d L Kohnlg0ÅRDffnçÊSÛARÐ, Ellr¡þ+tit R

Du[efËtÅRF/FRsBETARÐ

ring feneing

Dear Ben;

I rryanted to follow up on rny queËtion this rnffij
Êrn Ëoncerned if we tso quickly move

fon¡rard I
I

cant
of the

them. I
of
UK

ha\*
additi

bank.
i

5e
Êrs

required
cËpt[a¡r ãnü new ale F'Êîng sefeeted. Such

a çtrategy oË,viously has pitfalls, but I would not want to discard this
ootion Erernaturely.option pre y.

Eric

t*??tËçÉ tFt-ãt<!tti

Eric 5, Rosengren
Fresident &. CEO

Federal Reserve Bank st Eoston
fr17.973,3{190 Faru 617.973.3L73
e ric. rosen gren Ê bos. frb,o rg

Going fonruard I am concerned if we too
quickly move to a ring fencing strategy.
Particularly if we believe that existing

management is a significant source of the
problem and that they do not have a good
grasp of the extent of their problems and
appropriate strategies to resolve them.


